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employee will receive an allocation of 5 per-
cent of the employee’s plan year compensa-
tion up to $30,000 plus an allocation of 9 per-
cent of the employee’s plan year compensa-
tion in excess of $30,000. The integration
level of $30,000 is 58 percent of the taxable
wage base of $51,300 for the 1990 calendar
year. The maximum excess allowance is not
exceeded for the plan year because the excess
contribution percentage (9 percent) for the
plan year does not exceed the base contribu-
tion percentage (5 percent) for the plan year
by more than the lesser of the base contribu-
tion percentage (5 percent) or the percentage
determined under paragraphs (b)(2)(ii) and
(d) of this section (4.3 percent) for the plan
year.

[T.D. 8359, 56 FR 47621, Sept. 19, 1991; 57 FR
10818, 10951, Mar. 31, 1992, as amended by T.D.
8486, 58 FR 46832, Sept. 3, 1993]

§ 1.401(l)–3 Permitted disparity for de-
fined benefit plans.

(a) Requirements—(1) In general. Dis-
parity in the rates of employer-pro-
vided benefits under a defined benefit
plan is permitted under section 401(l)
and this section for a plan year only if
the plan satisfies paragraphs (a)(2)
through (a)(6) of this section. A plan
that otherwise satisfies this paragraph
(a) will not be considered to fail sec-
tion 401(l) merely because it contains
one or more provisions described in
§ 1.401(a)(4)–3(b)(6) (such as multiple
formulas). Section 401(a)(5)(D) and
§ 1.401(a)(5)–1(d) provide other rules
under which benefits provided under a
defined benefit plan (including defined
benefit excess and offset plans) may be
limited. See § 1.401(a)(4)–3(b)(5)(viii) for
special rules under which an insurance
contract plan may satisfy § 1.401(a)(4)–
1(b)(2) and section 401(l). See
§ 1.401(a)(4)–8(c)(3)(iii)(B) for special
rules applicable to cash balance plans.

(2) Excess or offset plan requirement.
The plan must be a defined benefit ex-
cess plan or an offset plan.

(3) Maximum disparity. The disparity
for all employees under the plan must
not exceed the maximum permitted
disparity prescribed in paragraph (b) of
this section.

(4) Uniform disparity. The disparity
for all employees under the plan must
be uniform within the meaning of para-
graph (c) of this section.

(5) Integration or offset level. The inte-
gration or offset level specified in the

plan must satisfy paragraph (d) of this
section.

(6) Benefits, rights, and features. The
benefits, rights, and features provided
under the plan must satisfy paragraph
(f)(1) of this section.

(b) Maximum permitted disparity—(1)
In general. In the case of a defined ben-
efit excess plan, the disparity provided
for the plan year may not exceed the
maximum excess allowance as defined
in paragraph (b)(2) of this section. In
the case of an offset plan, the disparity
provided for the plan year may not ex-
ceed the maximum offset allowance as
defined in paragraph (b)(3) of this sec-
tion. In addition, either type of plan
must satisfy the overall permitted dis-
parity limits of § 1.401(l)–5.

(2) Maximum excess allowance. The
maximum excess allowance for a plan
year is the lesser of—

(i) 0.75 percent, reduced as required
under paragraphs (d) and (e) of this sec-
tion, or

(ii) The base benefit percentage for
the plan year.

(3) Maximum offset allowance. The
maximum offset allowance for a plan
year is the lesser of—

(i) 0.75 percent, reduced as required
under paragraphs (d) and (e) of this sec-
tion, or

(ii) One-half of the gross benefit per-
centage, multiplied by a fraction (not
to exceed one), the numerator of which
is the employee’s average annual com-
pensation, and the denominator of
which is the employee’s final average
compensation up to the offset level.

(4) Rules of application—(i) Disparity
provided for the plan year. Disparity
provided for the plan year generally
means the disparity provided under the
plan’s benefit formula for the employ-
ee’s year of service with respect to the
plan year. However, if a plan deter-
mines each employee’s accrued benefit
under the fractional accrual method of
section 411(b)(1)(C), disparity provided
under the plan also means the dis-
parity in the benefit accrued for the
employee for the plan year. Thus, a
plan using the fractional accrual meth-
od must satisfy this paragraph (b) with
respect to the plan’s benefit formula
and with respect to the benefits ac-
crued for the plan year.
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(ii) Reduction in disparity rate. Any re-
ductions in the 0.75–percent factor re-
quired under paragraphs (d) and (e) of
this section are cumulative.

(iii) Normal and optional forms of ben-
efit—(A) In general. A plan satisfies the
maximum permitted disparity require-
ment of this paragraph (b) only if the
plan satisfies this paragraph (b) with
respect to each optional form of benefit
(including the normal form of benefit)
provided under the plan.

(B) Level annuity forms. In the case of
an optional form of benefit payable as
a level annuity over a period of not less
than the life of the employee, the op-
tional form must satisfy the maximum
permitted disparity requirement of this
paragraph (b). Thus, for example, if the
form of a defined benefit plan’s normal
retirement benefit is an annuity for
life with a 10-year certain feature and
the plan permits employees to elect an
optional form of benefit in the form of
a straight life annuity, the plan must
satisfy the maximum disparity require-
ment of this paragraph (b) with respect
to each of the optional forms of ben-
efit. An annuity that decreases only
after the death of the employee, or
that decreases only after the death of
either the employee or the joint annu-
itant, is considered a level annuity for
purposes of this paragraph (b).

(C) Other forms. In the case of an op-
tional form of benefit that is not de-
scribed in paragraph (b)(4)(iii)(B) of
this section, the optional form must
satisfy the maximum permitted dis-
parity requirement of this paragraph
(b), when the respective portions of the
optional form are normalized under the
rules of § 1.401(a)(4)–12 to a straight life
annuity commencing at the same time
as the optional form of benefit, regard-
less of whether the straight life annu-
ity form is actually provided under the
plan. In the case of a defined benefit
excess plan, the respective portions are
the portion of the optional form attrib-
utable to average annual compensation
up to the integration level (the ‘‘base
portion’’) and the portion of the op-
tional form attributable to average an-
nual compensation in excess of the in-
tegration level (the ‘‘excess portion’’).
In the case of an offset plan, the re-
spective portions are the optional form
determined without regard to the off-

set (the ‘‘gross amount’’) and the offset
applied to the gross amount to deter-
mine the optional form (the ‘‘offset
amount’’).

(D) Post-retirement cost-of-living ad-
justments—(1) In general. A benefit does
not fail to be a level annuity described
in paragraph (b)(4)(iii)(B) of this sec-
tion merely because it provides an
automatic post-retirement cost-of-liv-
ing adjustment that satisfies para-
graph (b)(4)(iii)(D)(2) of this section.
Thus, increases in the employee’s an-
nuity pursuant to such a cost-of-living
adjustment do not cause the disparity
provided under the optional form of
benefit to exceed the maximum dis-
parity permitted under this paragraph
(b). For rules on ad hoc post-retirement
cost-of-living adjustments, see
§ 1.401(a)(4)–10(b).

(2) Requirements. A cost-of-living ad-
justment satisfies this paragaph
(b)(4)(iii)(D)(2) if—

(i) It is included in the accrued ben-
efit of all employees, and.

(ii) It increases, on a uniform and
consistent basis, the benefits of all
former employees who are no younger
than age 62, at a rate no greater than
adjustments to social security benefits
under section 215(i)(2)(A) of the Social
Security Act that have occurred since
the later of the employee’s attainment
of age 62 or commencement of benefits.

(E) Section 417(e) exception. A plan
will not fail to satisfy this paragraph
(b) merely because the disparity in a
benefit that is subject to the interest
rate restrictions of sections 401(a)(11)
and 417(e) exceeds the maximum dis-
parity that would otherwise be allowed
under this paragraph (b) if the increase
in disparity is required to satisfy
§ 1.417(e)–1(d). In applying the exception
in this paragraph (b)(4)(iii)(E), for pur-
poses of determining what is required
under § 1.417(e)–1(d), a plan may use the
rate described in § 1.417(e)–1(d)(2)(i) for
all employees, without regard to
whether the present value of an em-
ployee’s vested benefit exceeds $25,000.

(5) Examples. The following examples
illustrate this paragraph (b). Unless
otherwise provided, the following facts
apply. The plan is noncontributory and
is the only plan ever maintained by the
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employer. The plan uses a normal re-
tirement age of 65 and contains no pro-
vision that would require a reduction
in the 0.75-percent factor under para-
graph (b)(2) or (b)(3) of this section. In
the case of a defined benefit excess
plan, the plan uses each employee’s
covered compensation as the integra-
tion level; in the case of an offset plan,
the plan uses each employee’s covered
compensation as the offset level and
provides that an employee’s final aver-
age compensation is limited to the em-
ployee’s average annual compensation.
Each example discusses the benefit for-
mula applicable to an employee who
has a social security retirement age of
65.

Example 1. Plan N is a defined benefit ex-
cess plan that provides a normal retirement
benefit of 0.5 percent of average annual com-
pensation in excess of the integration level,
for each year of service. The plan provides no
benefits with respect to average annual com-
pensation up to the integration level. The
disparity provided under the plan exceeds
the maximum excess allowance because the
excess benefit percentage (0.5 percent) ex-
ceeds the base benefit percentage (0 percent)
by more than the base benefit percentage (0
percent).

Example 2. Plan O is an offset plan that
provides a normal retirement benefit equal
to 2 percent of average annual compensation,
minus 0.75 percent of final average com-
pensation up to the offset level, for each year
of service up to 35. The disparity provided
under the plan satisfies this paragraph (b)
because the offset percentage (0.75 percent)
does not exceed the maximum offset allow-
ance equal to the lesser of 0.75 percent or
one-half of the gross benefit percentage (1
percent).

Example 3. Plan P is a defined benefit ex-
cess plan that provides a normal retirement
benefit of 0.5 percent of average annual com-
pensation up to the integration level, plus
1.25 percent of average annual compensation
in excess of the integration level, for each
year of service up to 35. The disparity pro-
vided under the plan exceeds the maximum
excess allowance because the excess benefit
percentage (1.25 percent) exceeds the base
benefit percentage (0.5 percent) by more than
the base benefit percentage (0.5 percent).

Example 4. Plan Q is an offset plan that
provides a normal retirement benefit of 1
percent of average annual compensation,
minus 0.75 percent of final average com-
pensation up to the offset level, for each year
of service up to 35. The disparity under the
plan exceeds the maximum offset allowance
because the offset percentage exceeds one-

half of the gross benefit percentage (0.5 per-
cent).

Example 5. (a) Plan R is an offset plan that
provides a normal retirement benefit of 1
percent of average annual compensation,
minus 0.5 percent of final average compensa-
tion up to the offset level, for each year of
service up to 35. The plan determines an em-
ployee’s average annual compensation using
an averaging period comprising five consecu-
tive 12-month periods and taking into ac-
count the employee’s compensation for the
ten consecutive 12-month periods ending
with the plan year. The plan does not pro-
vide that an employee’s final average com-
pensation is limited to the employee’s aver-
age annual compensation.

(b) Employee A has average annual com-
pensation of $20,000, final average compensa-
tion of $25,000, and covered compensation of
$32,000. The maximum offset allowance appli-
cable to Employee A for the plan year under
paragraph (b)(3) of this section is one-half of
the gross benefit percentage multiplied by
the ratio, not to exceed one, of Employee A’s
average annual compensation to Employee
A’s final average compensation up to the off-
set level. Thus, the maximum offset allow-
ance is 0.4 percent (1⁄2 × 1 percent×$20,000/
$25,000). With respect to Employee A, the
benefit formula provides an offset that ex-
ceeds the maximum offset allowance. The
plan must therefore reduce Employee A’s off-
set percentage to 0.4 percent. (Under para-
graph (c)(2)(viii) of this section, Employee
A’s adjusted disparity rate is deemed uni-
form.)

(c) Alternatively, under § 1.401(l)–1(c)(17)(ii)
(the definition of final average compensa-
tion), the plan could specify that an employ-
ee’s final average compensation is limited to
the amount of the employee’s average an-
nual compensation. Thus, the ratio of aver-
age annual compensation to final average
compensation would always be equal to at
least one, and the maximum offset allowance
under the plan would be one-half of the gross
benefit percentage.

Example 6. Plan S is a defined benefit ex-
cess plan that provides a base benefit per-
centage of 1 percent of average annual com-
pensation up to the integration level for
each year of service. The plan also provides,
for each of the first 10 years of service, an ex-
cess benefit percentage of 1.85 percent of av-
erage annual compensation in excess of the
integration level. For each year of service
after 10, the plan provides an excess benefit
percentage of 1.65 percent of the employee’s
average annual compensation in excess of
the integration level. The disparity provided
under the plan exceeds the maximum excess
allowance because the excess benefit per-
centage for each of the first ten years of
service (1.85 percent) exceeds the base benefit
percentage (1 percent) by more than 0.75 per-
cent.
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Example 7. The facts are the same as in Ex-
ample 6, except that the plan provides an ex-
cess benefit percentage of 1.65 percent of av-
erage annual compensation in excess of the
integration level for each of the first 10 years
of service and an excess benefit percentage of
1.85 percent of average annual compensation
in excess of the integration level for each
year of service after 10. The disparity pro-
vided under the plan exceeds the maximum
excess allowance because the excess benefit
percentage for each year of service after 10
(1.85 percent) exceeds the base benefit per-
centage (1 percent) by more than 0.75 per-
cent.

Example 8. Plan T is a defined benefit ex-
cess plan that provides a normal retirement
benefit of 1.0 percent of average annual com-
pensation up to the integration level, plus 1.7
percent of average annual compensation in
excess of the integration level, for each year
of service up to 35, payable in the form of a
joint and survivor annuity. The plan also al-
lows an employee to receive the retirement
benefit in the form of an actuarially equiva-
lent straight life annuity. The actuarially
equivalent straight life annuity equals 1.09
percent of average annual compensation up
to the integration level, plus 1.85 percent of
average annual compensation in excess of
the integration level, for each year of service
up to 35. The disparity provided under the
plan with respect to the straight life annuity
form of benefit (0.76 percent) exceeds the
maximum excess allowance because the ex-
cess benefit percentage (1.85 percent) exceeds
the base benefit percentage (1.09 percent) by
more than 0.75 percent.

Example 9. Plan U is a defined benefit ex-
cess plan that provides a normal retirement
benefit of 1.0 percent of average annual com-
pensation up to the integration level, plus 1.7
percent of average annual compensation in
excess of the integration level, for each year
of service up to 35, payable in the form of a
straight life annuity. Plan U provides a sin-
gle sum optional form of benefit at normal
retirement age equal to 100 times the month-
ly annuity payable at that age. Thus, if an
employee elects the single sum optional
form of benefit, the base portion of the single
sum benefit is 8.33 percent (100 times 1.0 per-
cent/12) of average annual compensation up
to the integration level per year of service,
and the excess portion of the single sum ben-
efit is 14.17 percent (100 times 1.7 percent/12)
of average annual compensation in excess of
the integration level per year of service.
Each respective portion of the single sum op-
tion is normalized to a straight life annuity
commencing at normal retirement age, using
8-percent interest and the UP–84 mortality
table. After normalization, the base portion
of the benefit is 1.02 percent of average an-
nual compensation up to the integration
level, and the excess portion of the benefit is
1.73 percent of average annual compensation

in excess of the integration level. The single
sum optional form of benefit satisfies this
paragraph (b) because the disparity provided
in the optional form of benefit does not ex-
ceed the maximum excess allowance.

(c) Uniform disparity—(1) In general.
The disparity provided under a defined
benefit excess plan is uniform only if
the plan uses the same base benefit
percentage and the same excess benefit
percentage for all employees with the
same number of years of service. The
disparity provided under an offset plan
is uniform only if the plan uses the
same gross benefit percentage and the
same offset percentage for all employ-
ees with the same number of years of
service. The disparity provided under a
plan that determines each employee’s
accrued benefit under the fractional
accrual method of section 411(b)(1)(C) is
uniform only if the plan satisfies one of
the deemed uniformity rules of para-
graph (c)(2) (ii) or (iii) of this section.

(2) Deemed uniformity—(i) In general.
The disparity provided under a plan
does not fail to be uniform for purposes
of this paragraph (c) merely because
the plan contains one or more of the
provisions described in paragraphs
(c)(2) (ii) through (ix) of this section.

(ii) Use of fractional accrual and dis-
parity for 35 years. The plan contains a
benefit formula as described in para-
graphs (c)(2)(ii) (A) and (B) of this sec-
tion, and the plan determines each em-
ployee’s accrued benefit under the
method described in § 1.401(a)(4)–
3(b)(4)(i)(B), i.e., by multiplying the
employee’s fractional rule benefit
(within the meaning of § 1.411(b)–
1(b)(3)(ii)(A)) by a fraction, the numer-
ator of which is the employee’s years of
service determined as of the plan year,
and the denominator of which is the
employee’s projected years of service
as of normal retirement age.

(A) For each year of service at least
up to 35, the benefit plan formula pro-
vides the same base benefit percentage
and the same excess benefit percentage
for all employees in the case of a de-
fined benefit excess plan or the same
gross benefit percentage and the same
offset percentage for all employees in
the case of an offset plan.

(B) For each additional year of serv-
ice, the benefit formula provides a uni-
form percentage of all average annual
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compensation that is no greater than
the excess benefit percentage or the
gross benefit percentage under para-
graph (c)(2)(ii)(A) of this section,
whichever is applicable.

(iii) Use of fractional accrual and dis-
parity for fewer than 35 years. The plan
contains a benefit formula as described
in paragraphs (c)(2)(iii) (A) through (C)
of this section, and the plan determines
each employee’s accrued benefit under
the method described in § 1.401(a)(4)–
3(b)(4)(i)(B).

(A) For each year in the employee’s
initial period of service comprising
fewer than 35 years, the benefit for-
mula provides the same base benefit
percentage and the same excess benefit
percentage for all employees in the
case of a defined benefit excess plan or
the same gross benefit percentage and
the same offset percentage for all em-
ployees in the case of an offset plan.

(B) For each year of service after the
initial period and at least up to 35, the
benefit formula provides a uniform per-
centage of all average annual com-
pensation, that is equal to the excess
benefit percentage or the gross benefit
percentage under paragraph
(c)(2)(iii)(A) of this section.

(C) For each year of service after the
period described in paragraph
(c)(2)(iii)(B) of this section, the benefit
formula provides a uniform percentage
of all average annual compensation
that is no greater than the excess ben-
efit percentage or the gross benefit per-
centage under paragraph (c)(2)(iii)(A)
of this section.

(iv) Different social security retirement
ages. The benefit formula uses the same
excess benefit percentage or the same
gross benefit percentage for all em-
ployees with the same number of years
of service and, for employees with so-
cial security retirement ages later
than age 65, adjusts the 0.75-percent
factor in the maximum excess or offset
allowance as required under paragraph
(e)(1) of this section, by increasing the
base benefit percentage in the case of a
defined benefit excess plan, or reducing
the offset percentage in the case of an
offset plan.

(v) Reduction for integration level. The
plan uses an integration level or offset
level greater than each employee’s cov-
ered compensation and makes indi-

vidual reductions in the 0.75-percent
factor, as permitted under paragraph
(d)(9)(iii)(B) of this section, by increas-
ing the base benefit percentage in the
case of a defined benefit excess plan or
reducing the offset percentage in the
case of an offset plan.

(vi) Overall permitted disparity—(A) In
general. The benefit formula provides
that, with respect to each employee’s
years of service after reaching the cu-
mulative permitted disparity limit ap-
plicable to the employee under
§ 1.401(l)–5(c), employer-provided bene-
fits are determined with respect to the
employee’s total average annual com-
pensation at a rate equal to the nondis-
parate percentage. For purposes of this
paragraph (c)(2)(vi), the nondisparate
percentage is generally the excess ben-
efit percentage or gross benefit per-
centage otherwise applicable under the
benefit formula to an employee with
the same number of years of service.

(B) Unit credit plans. In the case of a
unit credit plan described in
§ 1.401(a)(4)–3(b)(3), if the 411(b)(1)(B)
limit percentage is less than the non-
disparate percentage, the 411(b)(1)(B)
limit percentage must be substituted
for the nondisparate percentage. For
this purpose, the 411(b)(1)(B) limit per-
centage is 1331⁄3 percent of the smallest
base benefit percentage, or 1331⁄3 per-
cent of the smallest difference between
the gross benefit percentage and the
offset percentage, whichever is applica-
ble, where the smallest base benefit
percentage or difference is determined
by reference to the benefit formula as
applied to employees with no more
years of service than the employee.

(C) Fractional accrual plans. In the
case of a fractional accrual plan de-
scribed in § 1.401(a)(4)–3(b)(4), the ben-
efit formula must provide for the non-
disparate percentage with respect to
years of service after the employee
would reach the cumulative permitted
disparity limit applicable to the em-
ployee under § 1.401(l)–5(c) as modified
by this paragraph (c)(2)(vi)(C). Solely
for purposes of this paragraph
(c)(2)(vi)(C), the employee’s annual dis-
parity fractions (and thus the year in
which the employee would reach the
cumulative permitted disparity limit)
are determined using the disparity pro-
vided under the benefit formula (rather
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than the special rule for fractional ac-
crual plans in § 1.401(l)–5(b)(8)(v)).

(vii) Non-FICA employees. The plan
provides that, in the case of each em-
ployee under the plan with respect to
whom none of the taxes under section
3111(a), section 3221, or section 1401 is
required to be paid, employer-provided
benefits are determined with respect to
the employee’s total average annual
compensation at the excess benefit per-
centage or gross benefit percentage ap-
plicable to an employee with the same
number of years of service.

(viii) Average annual compensation ad-
justment for offset plan. In the case of
each employee whose final average
compensation exceeds the employee’s
average annual compensation, the plan
adjusts the offset percentage as re-
quired under paragraph (b)(3)(ii) of this
section in order to satisfy the max-
imum offset allowance.

(ix) PIA offsets. In the case of an off-
set plan, the plan provides that the off-
set applied to each employee’s benefit
is the lesser of a specified percentage of
the employee’s PIA and an offset that
otherwise satisfies the requirements of
this section (the ‘‘section 401(l) over-
lay’’). The specified percentage of PIA
must be the same for all employees
with the same number of years of serv-
ice. In the case of a plan that deter-
mines each employee’s accrued benefit
under the fractional accrual method of
section 411(b)(1)(C), the specified per-
centage of PIA is deemed to be the
same for all employees with the same
number of years of service if the plan
satisfies either of the deemed uni-
formity rules in paragraph (c)(2)(ii) or
(iii) of this section, substituting ‘‘off-
set, expressed as a percentage of PIA,
per year of service’’ for the term ‘‘off-
set percentage’’ (in addition to satis-
fying either of those rules with respect
to the section 401(l) overlay).

(3) Examples. The following examples
illustrate this paragraph (c). Unless
otherwise provided, the following facts
apply. The plan is noncontributory and
is the only plan ever maintained by the
employer. The plan uses a normal re-
tirement age of 65 and contains no pro-
vision that would require a reduction
in the 0.75-percent factor under para-
graph (b)(2) or (b)(3) of this section. In
the case of a defined benefit excess

plan, the plan uses each employee’s
covered compensation as the integra-
tion level; in the case of an offset plan,
the plan uses each employee’s covered
compensation as the offset level and
provides that an employee’s final aver-
age compensation is limited to the em-
ployee’s average annual compensation.
Each example discusses the benefit for-
mula applicable to an employee who
has a social security retirement age of
65.

Example 1. Plan M is a defined benefit ex-
cess plan that satisfies the 1331⁄3 percent ac-
crual rule of section 411(b)(1)(B). The plan
provides a normal retirement benefit of 1.0
percent of average annual compensation up
to the integration level, plus 1.65 percent of
average annual compensation in excess of
the integration level, for each year of service
up to 25. The plan also provides a benefit of
1.0 percent of all average annual compensa-
tion for each year of service in excess of 25.
The disparity provided under the plan is uni-
form because the plan uses the same base
and excess benefit percentages for all em-
ployees with the same number of years of
service. If the plan formula were the same
except that it used a different excess benefit
percentage for some of the years of service
between one and 25, the disparity under the
plan would continue to be uniform.

Example 2. Plan O is a defined benefit ex-
cess plan that provides a normal retirement
benefit of 50 percent of average annual com-
pensation up to the integration level and
68.75 percent of average annual compensation
in excess of the integration level, multiplied
by a fraction, the numerator of which is the
employee’s service, up to 25 years, and the
denominator of which is 25. The plan deter-
mines an employee’s accrued benefit as de-
scribed in § 1.401(a)(4)–3(b)(4)(i)(B). The ben-
efit formula thus provides a base benefit per-
centage of 2 percent (50 percent×1⁄25) and an
excess benefit percentage of 2.75 percent
(68.75 percent×1⁄25) for each of an employee’s
first 25 years of service and no benefit for
years of service after 25. The disparity pro-
vided under the plan is not uniform within
the meaning of this paragraph (c) because
the benefit formula does not satisfy either of
the uniform disparity rules for fractional ac-
crual plans under paragraphs (c)(2) (ii) and
(iii) of this section.

Example 3. Plan P is an offset plan that
provides a normal retirement benefit of 2
percent of average annual compensation for
each year of service up to 35, minus 0.75 per-
cent of the final average compensation up to
the offset level for each year of service up to
25. The plan determines an employee’s ac-
crued benefit under the method described in
§ 1.401(a)(4)–3(b)(4)(i)(B). Because the formula
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under the plan provides the same gross ben-
efit percentage and offset percentage for 25
years of service (fewer than 35) and, for years
of service after 25 and up to 35, provides a
benefit at a uniform rate (equal to the gross
benefit percentage) of all average annual
compensation, and the plan accrues the ben-
efit ratably, the disparity under the plan is
deemed to be uniform under paragraph
(c)(2)(iii) of this section.

Example 4. Plan Q is an offset plan that
benefits employees with social security re-
tirement ages of 65, 66, and 67. For each year
of service up to 35, the plan provides a nor-
mal retirement benefit equal to 2 percent of
average annual compensation, minus an off-
set based on the employee’s final average
compensation up to the offset level. For em-
ployees with a social security retirement age
of 65, the offset percentage is 0.75 percent; for
employees with a social security retirement
age of 66, the offset percentage is 0.70 per-
cent; and for employees with a social secu-
rity retirement age of 67, the offset percent-
age is 0.65 percent. The disparity under the
plan is deemed to be uniform under para-
graph (c)(2)(iv) of this section because the
plan uses the same gross benefit percentage
for all employees and reduces the offset per-
centage for employees with social security
retirement ages of 66 and 67 to comply with
the adjustments in the 0.75-percent factor in
the maximum excess or offset allowance re-
quired under paragraph (e)(1) of this section.
(Because Plan Q effectively provides unre-
duced benefits prior to the social security re-
tirement age for employees with social secu-
rity retirement ages of 66 and 67, the 0.75-per-
cent factor in the maximum offset allowance
must be reduced to 0.70 percent and 0.65 per-
cent, respectively.) Alternatively, Plan Q
could satisfy this paragraph (c) if it provided
a uniform offset percentage of 0.65 percent
for all employees because 0.65 percent is the
maximum offset allowance under the plan
for an employee with a social security retire-
ment age of 67.

Example 5. Plan R is an offset plan that
provides a normal retirement benefit of 2
percent of average annual compensation,
minus an offset determined as a percentage
of total final average compensation, for each
year of service up to 35. For an employee
whose final average compensation does not
exceed the employee’s covered compensa-
tion, the offset percentage is 0.75 percent.
For an employee whose final average com-
pensation exceeds the employee’s covered
compensation, the plan reduces the offset
percentage, as required by paragraph (d) of
this section. The reduced offset percentage is
determined by comparing the employee’s
final average compensation to the employ-
ee’s covered compensation as permitted
under paragraph (d)(9)(iii)(B) of this section.
The disparity provided under the plan is
deemed uniform under paragraph (c)(2)(v) of

this section because the plan uses the same
gross benefit percentage for all employees
and makes individual reductions in the 0.75-
percent factor, as permitted under paragraph
(d)(9)(iii)(B) of this section, by reducing the
offset percentage in the case of an employee
whose final average compensation exceeds
covered compensation.

(d) Requirements for integration or off-
set level—(1) In general. The integration
level under a defined benefit excess
plan or the offset level under an offset
plan must satisfy paragraphs (d)(2),
(d)(3), (d)(4), (d)(5) or (d)(6) of this sec-
tion, as modified by paragraph (d)(7) of
this section in the case of a short plan
year. Paragraph (d)(8) of this section
contains demographic tests that apply
to certain defined benefit plans. Para-
graph (d)(9) of this section explains cer-
tain reductions required in the 0.75-per-
cent factor under paragraph (b)(2) or
(b)(3) of this section. Paragraph (d)(10)
of this section contains examples. If a
reduction applies to the 0.75-percent
factor under this paragraph (d), the re-
duced factor is used for all purposes in
determining whether the permitted dis-
parity rules for defined benefit plans
are satisfied.

(2) Covered compensation. The require-
ment of this paragraph (d)(2) is satis-
fied only if the integration or offset
level under the plan for each employee
is the employee’s covered compensa-
tion.

(3) Uniform percentage of covered com-
pensation. The requirement of this
paragraph (d)(3) is satisfied only if—

(i) The integration or offset level
under the plan for each employee is a
uniform percentage (greater than 100
percent) of each employee’s covered
compensation,

(ii) In the case of a defined benefit
excess plan, the integration level does
not exceed the taxable wage base in ef-
fect for the plan year, and, in the case
of an offset plan, the offset level does
not exceed the employee’s final aver-
age compensation, and

(iii) The plan adjusts the 0.75-percent
factor in the maximum excess or offset
allowance in accordance with para-
graph (d)(9) of this section.

(4) Single dollar amount. The require-
ment of this paragraph (d)(4) is satis-
fied only if the integration or offset
level under the plan for all employees
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is a single dollar amount (either speci-
fied in the plan or determined under a
formula specified in the plan) that does
not exceed the greater of $10,000 or one-
half of the covered compensation of an
individual who attains social security
retirement age in the calendar year in
which the plan year begins. In the case
of a calendar year in which no indi-
vidual could attain social security re-
tirement age, for example, the year
2003, this rule is applied using covered
compensation of an individual attain-
ing social security retirement age in
the preceding calendar year.

(5) Intermediate amount. The require-
ment of this paragraph (d)(5) is satis-
fied only if—

(i) The integration or offset level
under the plan for all employees is a
single dollar amount (either specified
in the plan or determined under a for-
mula specified in the plan) that is
greater than the highest amount deter-
mined under paragraph (d)(4) of this
section,

(ii) In the case of a defined benefit
excess plan, the single dollar amount
does not exceed the taxable wage base
in effect for the plan year, and, in the
case of an offset plan, the single dollar
amount does not exceed the employee’s
final average compensation,

(iii) The plan satisfies the demo-
graphic requirements of paragraph
(d)(8) of this section, and

(iv) The plan adjusts the 0.75-percent
factor in the maximum excess or offset
allowance in accordance with para-
graph (d)(9) of this section.
For purposes of this paragraph (d)(5),
an offset level of each employee’s final
average compensation is considered a
single dollar amount determined under
a formula specified in the plan.

(6) Intermediate amount safe harbor.
The requirement of this paragraph
(d)(6) is satisfied only if—

(i) The integration or offset level
under the plan for all employees is a
single dollar amount described in para-
graph (d)(5) of this section, and

(ii) The 0.75-percent factor in the
maximum excess or offset allowance
under paragraph (b)(2) or (b)(3) of this
section is reduced to the lesser of the
adjusted factor determined under para-
graph (d)(9) of this section or 80 percent
of the otherwise applicable factor

under paragraph (b)(2) or (b)(3) of this
section, determined without regard to
paragraph (d)(9) of this section.

(7) Prorated integration level for short
plan year. If an accumulation plan uses
paragraph (2) or (4) of the definition of
plan year compensation under
§ 1.401(a)(4)–12 (i.e., section 414(s) com-
pensation for the plan year or the pe-
riod of plan participation) and has a
plan year that comprises fewer than 12
months, the integration or offset level
under the plan for each employee must
be an amount equal to the otherwise
applicable integration or offset level
described in paragraph (d)(2), (d)(3),
(d)(4), (d)(5), or (d)(6) of this section,
multiplied by a fraction, the numer-
ator of which is the number of months
in the plan year and the denominator
of which is 12. No adjustment to the
maximum excess or offset allowance is
required as a result of the application
of this paragraph (d)(7), other than any
adjustment already required under
paragraph (d)(6) or (d)(9) of this sec-
tion.

(8) Demographic requirements—(i) In
general. A plan that satisfies the demo-
graphic requirements of paragraphs
(d)(8)(ii) and (iii) of this section may
use an integration level described in
paragraph (d)(5) of this section.

(ii) Attained age requirement. The re-
quirement of this paragraph (d)(8)(ii) is
satisfied only if the average attained
age of the nonhighly compensated em-
ployees in the plan is not greater than
the greater of—

(A) Age 50, or
(B) 5 plus the average attained age of

the highly compensated employees in
the plan. For purposes of this para-
graph (d)(8)(ii), attained ages are deter-
mined as of the beginning of the plan
year.

(iii) Nondiscrimination requirement.
The requirement of this paragraph
(d)(8)(iii) is satisfied only if at least
one of the following tests in paragraphs
(d)(8)(iii) (A) through (D) of this sec-
tion is satisfied.

(A) Minimum percentage test. This test
is satisfied only if more than 50 percent
of the nonhighly compensated employ-
ees in the plan have average annual
compensation at least equal to 120 per-
cent of the integration or offset level.
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(B) Ratio test. This test is satisfied
only if the percentage of nonhighly
compensated nonexcludable employees,
who are in the plan and who have aver-
age annual compensation at least equal
to 120 percent of the integration or off-
set level, is at least 70 percent of the
percentage of highly compensated non-
excludable employees who are employ-
ees in the plan.

(C) High dollar amount test. This test
is satisfied only if the integration or
offset level exceeds 150 percent of the
covered compensation of an individual
who attains social security retirement
age in the calendar year in which the
plan year begins. In the case of a cal-
endar year in which no individual could
attain social security retirement age,
for example, the year 2003, this rule is
applied using covered compensation of
an individual attaining social security
retirement age in the preceding cal-
endar year.

(D) Individual disparity reductions.
This test is satisfied only if the plan is
an offset plan that uses an offset level
of each employee’s final average com-
pensation and makes individual dis-
parity reductions as permitted under
paragraph (d)(9)(iii)(B) of this section.

(9) Reduction in the 0.75-percent factor
if integration or offset level exceeds cov-
ered compensation—(i) In general. If the
integration or offset level specified
under the plan is each employee’s cov-
ered compensation as of the plan year,
no reduction in the 0.75-percent factor
in the maximum excess or offset allow-
ance is required for the plan year under
this paragraph (d)(9). If a plan specifies
an integration or offset level that ex-
ceeds an employee’s covered compensa-
tion, the 0.75-percent factor in the
maximum excess or offset allowance
must be reduced as required in para-
graph (d)(9)(ii) or (iii) of this section.
Paragraph (d)(9)(iv) of this section con-
tains a table of the applicable reduc-
tions.

(ii) Uniform percentage of covered com-
pensation. If a plan specifies an integra-
tion or offset level that is a uniform
percentage (in excess of 100 percent) of
each employee’s covered compensation,
the 0.75-percent factor in the maximum
excess or offset allowance must be re-
duced in accordance with the table in
paragraph (d)(9)(iv) of this section.

Thus, for example, if a plan specifies an
integration or offset level of 120 per-
cent of each employee’s covered com-
pensation, the 0.75-percent factor in
the maximum excess or offset allow-
ance must be reduced to 0.69 percent in
accordance with the table because the
specified integration or offset level is
more than covered compensation but
not more than 125 percent of covered
compensation.

(iii) Single dollar amount. If a plan
specifies an integration or offset level
of a single dollar amount as permitted
under paragraph (d)(5) of this section
(for example, $30,000), the applicable re-
duction in the maximum excess or off-
set allowance must be determined
under paragraph (d)(9)(iii) (A) or (B) of
this section, as specified under the
plan.

(A) Plan-wide reduction. The applica-
ble reduction in the maximum excess
or offset allowance under the table in
paragraph (d)(9)(iv) of this section may
be determined by comparing the single
dollar amount specified in the plan to
the covered compensation of an indi-
vidual attaining social security retire-
ment age in the calendar year in which
the plan year begins. Thus, for exam-
ple, if a plan specifies a single integra-
tion or offset level of $30,000 that is
uniformly applicable to all employees
for a plan year and the covered com-
pensation of an individual attaining so-
cial security retirement age in the cal-
endar year in which the plan year be-
gins is $20,000, the 0.75-percent factor in
the maximum excess or offset allow-
ance must be reduced to 0.60 percent
for all employees in accordance with
the table in paragraph (d)(9)(iv) of this
section because the specified integra-
tion or offset level of $30,000 is more
than 125 percent of $20,000 but not more
than 150 percent of $20,000. In the case
of a calendar year in which no indi-
vidual could attain social security re-
tirement age (for example, 2003), the
comparison is made with covered com-
pensation of an individual who at-
tained social security retirement age
in the preceding calendar year. If an
offset plan uses an offset level of each
employee’s final average compensa-
tion, the reduction under this para-
graph (d)(9)(iii)(A) is determined by
comparing the highest possible amount
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of final average compensation to the
covered compensation of an individual
attaining social security retirement
age in the calendar year in which the
plan year begins.

(B) Individual reductions. The applica-
ble reduction in the maximum excess
or offset allowance under the table in
paragraph (d)(9)(iv) of this section may
be determined by comparing the single
dollar amount specified in the plan to
the covered compensation of each em-
ployee under the plan. Thus, for exam-
ple, if a plan specifies a single integra-
tion or offset level of $30,000 that is
uniformly applicable to all employees
for a plan year, the 0.75-percent factor
in the maximum excess or offset allow-
ance must be reduced to 0.60 percent
for an employee with covered com-
pensation of $20,000, but need not be re-
duced for an employee whose covered
compensation is $30,000 or greater.

(iv) Reductions—(A) Table.

TABLE

If the integration or offset level is The permitted dis-
parity factor is

100 percent of covered compensation 0.75 percent
125 percent of covered compensation 0.69 percent
150 percent of covered compensation 0.60 percent
175 percent of covered compensation 0.53 percent
200 percent of covered compensation 0.47 percent
The taxable wage base or final aver-

age compensation.
0.42 percent

(B) Interpolation. If the integration or
offset level used under a plan is be-
tween the percentages of covered com-
pensation in the table, the permitted
disparity factor applicable to the plan
can be determined either by straight-
line interpolation between the per-
mitted disparity factors in the table or
by rounding the integration or offset
level up to the next highest percentage
of covered compensation in the table.

(10) Examples. The following examples
illustrate this paragraph (d). Unless
otherwise provided, the following facts
apply. The plan is noncontributory and
is the only plan ever maintained by the
employer. The plan uses a normal re-
tirement age of 65 and contains no pro-
vision that would require a reduction
in the 0.75-percent factor under para-
graph (b)(2) or (b)(3) of this section. In
the case of an offset plan, the plan pro-
vides that an employee’s final average
compensation is limited to the employ-

ee’s average annual compensation.
Each example discusses the benefit for-
mula applicable to an employee who
has a social security retirement age of
65.

Example 1. (a) Plan M is a defined benefit
excess plan that uses the calendar year as its
plan year. For the 1989 plan year, the plan
uses an integration level of $20,000, which is
118 percent of the 1989 covered compensation
of $16,968 for an individual reaching social se-
curity retirement age in 1989. The plan may
use that integration level without satisfying
paragraph (d)(8) of this section, provided the
adjustment to the 0.75-percent factor re-
quired under paragraph (d)(6) of this section
is made. That adjustment is the lesser of the
factor determined under paragraph (d)(9) of
this section or 80 percent of the factor other-
wise applicable under paragraph (b)(2) or
(b)(3) of this section.

(b) The plan determines the factor under
paragraph (d)(9) of this section by comparing
the integration level to the covered com-
pensation of an individual attaining social
security retirement age in the calendar year
in which the plan year begins and by round-
ing the integration level up to 125 percent of
that covered compensation amount. The 0.75-
percent factor is therefore replaced by 0.69
percent pursuant to the table in paragraph
(d)(9) of this section. The 0.69–percent factor
is 92 percent of the 0.75-percent factor. Be-
cause the lesser of 80 percent and 92 percent
is 80 percent, the 0.75-percent factor is re-
duced to 0.6 percent (80 percent of 0.75 per-
cent) under paragraph (d)(6) of this section.
The 0.6–percent factor applies to benefits
commencing at age 65 for an employee with
a social security retirement age of 65. In de-
termining normal retirement benefits for
employees with social security retirement
ages of 66 or 67, the applicable factors for
benefits commencing at age 65 are, respec-
tively, 0.56 percent (80 percent of 0.7 percent)
and 0.52 percent (80 percent of 0.65 percent).

(c) The plan could also determine the fac-
tor under paragraph (d)(9) of this section by
comparing the integration level to the cov-
ered compensation of each employee under
the plan, or by straight line interpolation be-
tween the disparity factors contained in the
table in paragraph (d)(9) of this section, or
both. (Of course, if the plan satisfied para-
graph (d)(8) of this section, the plan could
use the factor determined under paragraph
(d)(9) of this section.)

Example 2. (a) Plan N, an accumulation
plan, is a defined benefit excess plan that, for
each year of service up to 35, accrues a nor-
mal retirement benefit of 1 percent of plan
year compensation up to the taxable wage
base, plus 1.75 percent of plan year com-
pensation above the taxable wage base, for
each year of service up to 35. An employee’s
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total retirement benefit is the sum of the ac-
cruals for all years. The plan satisfies para-
graph (d)(8) of this section.

(b) Because the plan uses the taxable wage
base (an amount above covered compensa-
tion) as the integration level, it must reduce
the 0.75-percent factor in the maximum ex-
cess allowance as required under paragraphs
(d)(5) and (d)(9) of this section. The reduced
factor, if determined on a plan-wide basis
under paragraph (d)(9)(iii)(A) of this section,
is 0.42 percent. The plan must therefore re-
duce the disparity in the plan so that it does
not exceed 0.42 percent.

Example 3. (a) For the 1990 plan year, Plan
O provides a normal retirement benefit of 2
percent of average annual compensation,
minus a percentage of final average com-
pensation up to $48,000, for each year of serv-
ice up to 35. The plan satisfies paragraph
(d)(8) of this section. As permitted under
paragraph (d)(9) of this section, the plan pro-
vides that each employee’s offset percentage
is determined by comparing $48,000 to the
employee’s covered compensation and by
rounding the result up to the next highest
percentage of covered compensation.

(b) Employee A has a social security retire-
ment age of 66 and covered compensation of
$40,000. Because the plan provides for com-
mencement of Employee A’s benefit at age
65, the 0.75-percent factor in the maximum
offset allowance is reduced to 0.7 percent
under paragraph (e)(1) of this section (the
‘‘paragraph (e) factor’’). In addition, because
$48,000 is rounded up to 125 percent of Em-
ployee A’s covered compensation, the 0.75-
percent factor in the maximum offset allow-
ance is reduced to 0.69 percent under para-
graph (d)(9) of this section (the ‘‘paragraph
(d) factor’’). The reductions are cumulative
under paragraph (b)(3)(ii) of this section.

(c) The cumulative reductions can be made
by multiplying the paragraph (e) facdtor by
the ratio of the paragraph (d) factor to 0.75
percent or by multiplying the paragraph (d)
factor by the ratio of the paragraph (e) fac-
tor to 0.75 percent. The disparity factor for
Employee A is therefore 0.64 percent ((0.7
percent × 0.69 percent/0.75 percent) or (0.69
percent x 0.7 percent/0.75 percent)).

Example 4. Plan P is an offset plan that
uses the calendar year as the plan year and
uses an offset level of each employee’s final
average compensation. Assume that the tax-
able wage bases for 1990–1992 are the fol-
lowing:

1990—$51,300
1991—$53.400
1992—$58,000

Employee B’s final average compensation,
determined as of the close of the 1992 plan
year, is the average of Employee B’s annual
compensation for the period 1990–1992. Em-
ployee B’s annual compensation for each
year is the following:

1990—$47,000
1991—$59,000
1992—$65,000

For purposes of determining the offset ap-
plied to Employee B’s employer-provided
benefit under the plan. Employee’s B’s final
average compensation as of the close of the
1992 plan year is $52,800 ($47,000 + $53,400 +
$58,000/3). This is because annual compensa-
tion in excess of the taxable wage base in ef-
fect at the beginning of the year may not be
taken into account in determining an em-
ployee’s final average compensation or in de-
termining the employee’s offset. If the plan
determines the offset applied to Employee
B’s benefit by reference to compensation in
excess of $52,800, the plan fails to satisfy this
paragraph (d).

(e) Adjustments to the 0.75-percent fac-
tor for benefits commencing at ages other
than social security retirement age—(1) In
general. The 0.75-percent factor in the
maximum excess allowance and in the
maximum offset allowance applies to a
benefit commencing at an employee’s
social security retirement age. Except
as provided in paragraph (g) of this sec-
tion, if a benefit payable to an em-
ployee under a defined benefit excess
plan or a defined benefit offset plan
commences at an age before the em-
ployee’s social security retirement age
(including a benefit payable at the nor-
mal retirement age under the plan),
the 0.75-percent factor in the maximum
excess allowance or in the maximum
offset allowance, respectively, is re-
duced in accordance with paragraph
(e)(2)(i) of this section. If a benefit pay-
able to an employee under a defined
benefit excess plan or a defined offset
plan commences at an age after the
employee’s social security retirement
age, the 0.75-percent factor in the max-
imum excess allowance or in the max-
imum offset allowance, respectively,
may be increased in accordance with
paragraph (e)(2)(ii) of this section.
Paragraph (e)(4) of this section pro-
vides rules on the age at which a ben-
efit commences. See paragraph (f) of
this section for the requirements appli-
cable to optional forms of benefit.

(2) Adjustments—(i) Benefits com-
mencing on or after age 55 and before so-
cial security retirement age. If benefits
commence before an employee’s social
security retirement age, the 0.75-per-
cent factor in the maximum excess al-
lowance and in the maximum offset al-
lowance must be reduced for such early
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commencement of benefits in accord-
ance with the tables set forth in para-
graph (e)(3) of this section.

(ii) Benefits commencing after social se-
curity retirement age and on or before age
70. If benefits commence after an em-
ployee’s social security retirement age,
the 0.75-percent factor in the maximum
excess allowance and in the maximum
offset allowance may be increased for
such delayed commencement of bene-
fits in accordance with the tables set
forth in paragraph (e)(3) of this section.

(iii) Benefits commencing before age 55.
If benefits commence before the em-
ployee attains age 55, the 0.75-percent
factor in the maximum excess allow-
ance and in the maximum offset allow-
ance is further reduced (on a monthly
basis to reflect the month in which
benefits commence) to a factor that is
the actuarial equivalent of the 0.75-per-
cent factor, as adjusted under the ta-
bles in paragraph (e)(3) of this section,
applicable to a benefit commencing in
the month in which the employee at-
tains age 55. In determining actuarial
equivalence for this purpose, a reason-
able interest rate must be used. In ad-
dition, a reasonable mortality table
must be used to determine the actu-
arial present value, as defined in
§ 1.401(a)(4)–12, of the benefits com-
mencing at age 55 and at the earlier
commencement age, and a reasonable
mortality table may be used to deter-
mine the actuarial present value at the
earlier commencement age of the bene-
fits commencing at age 55. A standard
interest rate and a standard mortality
table, as defined in § 1.401(a)(4)–12, are
considered reasonable.

(iv) Benefits commencing after age 70. If
benefits commence after the employee
attains age 70, the 0.75-percent factor
in the maximum excess allowance and
in the maximum offset allowance may
be further increased (on a monthly
basis to reflect the month in which
benefits commence) to a factor that is
the actuarial equivalent of the 0.75-per-
cent factor (as adjusted in accordance
with this paragraph (e)) applicable to a
benefit commencing in the month in
which the employee attains age 70. In
determining actuarial equivalence for
this purpose, a reasonable interest rate
must be used. In addition, a reasonable
mortality table must be used to deter-

mine the actuarial present value, as de-
fined in § 1.401(a)(4)–12, of the benefits
commencing at age 70 and at the later
commencement age, and a reasonable
mortality table may be used to deter-
mine the value at the later commence-
ment age of the benefits commencing
at age 70. A standard interest rate and
a standard mortality table, as defined
in § 1.401(a)(4)–12, are considered reason-
able.

(3) Tables. Tables I, II, and III provide
the adjustments in the 0.75-percent fac-
tor in the maximum excess allowance
and in the maximum offset allowance
applicable to benefits commencing on
or after age 55 and on or before age 70
to an employee who has a social secu-
rity retirement age of 65, 66 or 67.
Table IV is a simplified table for a plan
that uses a single disparity factor of
0.65 percent for all employees at age 65.
The factors in the following tables are
applicable to benefits that commence
in the month the employee attains the
specified age. Accordingly, if benefits
commence in a month other than the
month in which the employee attains
the specified age, appropriate adjust-
ments in the 0.75-percent factor in the
maximum excess allowance and the
maximum offset allowance must be
made. For this purpose, adjustments
may be based on straight-line inter-
polation from the factors in the tables
or in accordance with the methods of
adjustment specified in paragraphs
(e)(2)(iii) and (iv) of this section.

TABLE I
[Social security retirement age 67]

Age at which benefits com-
mence

Annual factor in maximum
excess allowance and max-
imum offset allowance (per-

cent)

70 1.002
69 0.908
68 0.825
67 0.750
66 0.700
65 0.650
64 0.600
63 0.550
62 0.500
61 0.475
60 0.450
59 0.425
58 0.400
57 0.375
56 0.344
55 0.316
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TABLE II
[Social security retirement age 66]

Age at which benefits com-
mence

Annual factor in maximum
excess allowance and max-
imum offset allowance (per-

cent)

70 1.101
69 0.998
68 0.907
67 0.824
66 0.750
65 0.700
64 0.650
63 0.600
62 0.550
61 0.500
60 0.475
59 0.450
58 0.425
57 0.400
56 0.375
55 0.344

TABLE III
[Social security retirement age 65]

Age at which benefits com-
mence

Annual factor in maximum
excess allowance and max-
imum offset allowance (per-

cent)

70 1.209
69 1.096
68 0.996
67 0.905
66 0.824
65 0.750
64 0.700
63 0.650
62 0.600
61 0.550
60 0.500
59 0.475
58 0.450
57 0.425
56 0.400
55 0.375

TABLE IV
[Simplified table]

Age at which benefits com-
mence

Annual factor in maximum
excess allowance and max-
imum offset allowance (per-

cent)

70 1.048
69 0.950
68 0.863
67 0.784
66 0.714
65 0.650
64 0.607
63 0.563
62 0.520
61 0.477
60 0.433
59 0.412
58 0.390
57 0.368
56 0.347
55 0.325

(4) Benefit commencement date—(i) In
general. Except as provided in para-
graph (e)(4)(ii) of this section, a benefit
commences for purposes of this para-
graph (e) on the first day of the period
for which the benefit is paid under the
plan.

(ii) Qualified social security supple-
ment. If a plan uses a qualified social
security supplement, as defined in
§ 1.401(a)(4)–12, to provide an aggregate
benefit at retirement before social se-
curity retirement age that is a uniform
percentage of average annual com-
pensation, benefits will be considered
to commence on the first day of the pe-
riod for which the qualified social secu-
rity supplement is no longer payable.
In order for this paragraph (e)(4)(ii) to
apply, the uniform percentage must be
equal to the excess benefit percentage
in the case of an excess plan or the
gross benefit percentage in the case of
an offset plan.

(5) Examples. The following examples
illustrate this paragraph (e). Unless
otherwise provided, the following facts
apply. The plan is noncontributory and
is the only plan ever maintained by the
employer. The plan uses a normal re-
tirement age of 65 and contains no pro-
vision that would require a reduction
in the 0.75-percent factor under para-
graph (b)(2) or (b)(3) of this section. In
the case of a defined benefit excess
plan, the plan uses each employee’s
covered compensation as the integra-
tion level; in the case of an offset plan,
the plan uses each employee’s covered
compensation as the offset level and
provides that an employee’s final aver-
age compensation is limited to the em-
ployee’s average annual compensation.
Each example discusses the benefit for-
mula applicable to an employee who
has a social security retirement age of
65.

Example 1. Plan M is a defined benefit ex-
cess plan that, for an employee with a social
security retirement age of 65, provides a nor-
mal retirement benefit of 1.25 percent of av-
erage annual compensation up to the inte-
gration level, plus 2.0 percent of average an-
nual compensation in excess of the integra-
tion level, for each year of service up to 35.
For an employee with at least 20 years of
service, the plan provides a benefit com-
mencing at age 55 that is equal to the benefit
payable at age 65. For that employee, the
disparity provided under the plan at age 55 is
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0.75 percent (2 percent–1.25 percent). Because
this disparity exceeds the 0.375 percent fac-
tor provided in the table for a benefit pay-
able at age 55 to an employee with a social
security retirement age of 65, the plan fails
to satisfy paragraphs (b) and (e) of this sec-
tion with respect to the early retirement
benefit.

Example 2. Assume the same facts as in Ex-
ample 1, except that the base benefit percent-
age under the plan is 1.75 percent. Thus, the
disparity provided under the plan at age 55 is
0.25 percent (2 percent–1.75 percent). Because
the disparity does not exceed the 0.375 per-
cent factor provided in the table for a benefit
payable at age 55 to an employee with a so-
cial security retirement age of 65, the plan
does not fail to satisfy paragraphs (b) and (e)
of this section with respect to the early re-
tirement benefit.

Example 3. Plan N is an offset plan that, for
an employee with a social security retire-
ment age of 65, provides a normal retirement
benefit of 1.75 percent of average annual
compensation, minus 0.75 percent of final av-
erage compensation up to the offset level, for
each year of service up to 35. For an em-
ployee with at least 20 years of service, the
plan provides a benefit commencing at age 55
that is equal to the benefit payable at age 65.
For that employee, the disparity provided
under the plan at age 55 is 0.75 percent. Be-
cause this disparity exceeds the 0.375–percent
factor provided in the table for an offset ap-
plied to a benefit payable at age 55 to an em-
ployee with a social security retirement age
of 65, the plan fails to satisfy paragraphs (b)
and (e) of this section with respect to the
early retirement benefit. The plan would not
fail to satisfy paragraphs (b) and (e) of this
section with respect to the early retirement
benefit if the applicable factor for deter-
mining the offset applied to the benefit were
reduced to 0.375 percent.

Example 4. Plan O is a defined benefit ex-
cess plan that, for an employee with a social
security retirement age of 65, provides a nor-
mal retirement benefit of 1.25 percent of av-
erage annual compensation up to the inte-
gration level, plus 2.0 percent of average an-
nual compensation in excess of the integra-
tion level, for each year of service up to 35.
The plan provides benefits commencing be-
fore normal retirement age with the fol-
lowing reductions:

Age Percentage of normal retire-
ment benefit (%)

64 ........................................... 90
63 ........................................... 85
62 ........................................... 80

Under the plan, a benefit payable at age 64 is
equal to 90 percent of the normal retirement
benefit payable at age 65. Thus, the excess
benefit percentage under the plan is 1.8 per-
cent, the base benefit percentage under the

plan is 1.125 percent, and the disparity pro-
vided under the plan at age 64 is 0.675 per-
cent. Similarly, a benefit payable at age 63 is
equal to 85 percent of the normal retirement
benefit payable at age 65. Thus, the excess
benefit percentage under the plan is 1.7 per-
cent, the base benefit percentage under the
plan is 1.0625 percent, and the disparity pro-
vided under the plan at age 63 is 0.6375 per-
cent. Finally, a benefit payable at age 62 is
equal to 80 percent of the normal retirement
benefit payable at age 65. Thus, the excess
benefit percentage under the plan is 1.6 per-
cent, the base benefit percentage under the
plan is 1.0 percent, and the disparity pro-
vided under the plan at age 62 is 0.6 percent.
Because the disparities provided under the
plan at each early commencement age do not
exceed the factors provided in the applicable
table in paragraph (e)(3) of this section, the
plan does not fail to satisfy paragraphs (b)
and (e) of this section with respect to the
early retirement benefits.

Example 5. Plan P is a defined benefit ex-
cess plan that provides a normal retirement
benefit of 0.75 percent of average annual
compensation up to the integration level,
plus 1.5 percent of average annual compensa-
tion in excess of the integration level, for
each year of service up to 35. The plan does
not provide any benefits, other than normal
retirement benefits, commencing before an
employee’s social security retirement age.
Employee A, born in 1947, has a social secu-
rity retirement age of 66. Because the plan
provides for the distribution of normal re-
tirement benefits before Employee A’s social
security retirement age, the 0.75-percent fac-
tor in the maximum excess allowance appli-
cable to Employee A must be reduced to 0.70
percent in accordance with this paragraph
(e). Accordingly, the disparity provided to A
under the plan exceeds the maximum excess
allowance because the excess benefit per-
centage (1.5 percent) exceeds the base benefit
percentage (0.75 percent) by more than the
maximum excess allowance of 0.70 percent,
as reduced in accordance with this paragraph
(e).

Example 6. Assume the same facts as in Ex-
ample 5, except that the plan also provides an
early retirement benefit, commencing at age
62, to an employee who satisfies the condi-
tions for early retirement specified in the
plan. The early retirement benefit is based
upon the employee’s accrued benefit at early
retirement age and equals the amount that
would have been paid commencing at the
employee’s normal retirement age based
upon the employee’s average annual com-
pensation, covered compensation and years
of service at the date of the employee’s early
retirement. Employee B, who has a social se-
curity retirement age of 65, meets the condi-
tions for early retirement under the plan and
retires at age 62 with 30 years of service. At
the time of early retirement, Employee B
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has average annual compensation of $20,000
and covered compensation of $16,000. Under
the plan’s benefit formula, Employee B has
accrued a normal retirement benefit, com-
mencing at age 65, of $5,400 ((22.5 percent ×
$16,000) + (45 percent × $4,000)) based on Em-
ployee B’s average annual compensation,
covered compensation and years of service at
early retirement. Accordingly, under the
plan’s early retirement provisions, Employee
B is entitled to receive, commencing at early
retirement, a benefit of $5,400. Because the
early retirement benefit is a benefit com-
mencing at age 62 (before Employee B’s so-
cial security retirement age), the 0.75-per-
cent factor in the maximum excess allow-
ance must be reduced to 0.60 percent in ac-
cordance with this paragraph (e). Accord-
ingly, the disparity provided to Employee B
under the plan at early retirement exceeds
the maximum excess allowance.

Example 7. (a) Plan Q is a defined benefit
excess plan that provides a normal retire-
ment benefit of 1.35 percent of average an-
nual compensation up to the integration
level, plus 2 percent of average annual com-
pensation in excess of the integration level,
for each year of service up to 35. The plan
provides that an employee with 10 years of
service at age 55 may receive an unreduced
retirement benefit. The plan also provides
that employee with a supplemental benefit
of 0.65 percent of average annual compensa-
tion up to the integration level for each year
of service up to 35, payable from early retire-
ment until age 65. The supplemental benefit
is a qualified social security supplement
under § 1.401(a)(4)–12. The effect of the supple-
ment is to provide an employee with a uni-
form benefit of 2 percent of average annual
compensation from early retirement until
age 65, when the supplement is no longer
payable. Therefore, for purposes of this para-
graph (e), the employee’s benefit will be con-
sidered to commence at age 65.

(b) Assume that Plan Q is instead an offset
plan that provides a normal retirement ben-
efit of 2 percent of average annual compensa-
tion, minus 0.65 percent of final average com-
pensation up to the offset level, for each year
of service up to 35. The plan provides the
same early retirement benefit on the same
conditions, except that the supplement is
0.65 percent of an employee’s final average
compensation up to the offset level. An em-
ployee at age 55 thus receives a uniform ben-
efit of 2 percent of average annual compensa-
tion until age 65, when the supplement is no
longer payable. Therefore, for purposes of
this paragraph (e), the employee’s benefit
will be considered to commence at age 65.

(f) Benefits, rights, and features—(1)
Defined benefit excess plan. In the case
of a defined benefit excess plan, each
benefit, right, or feature provided
under the plan with respect to em-

ployer-provided benefits attributable
to average annual compensation above
the integration level (an ‘‘excess ben-
efit, right, or feature’’) must also be
provided on the same terms with re-
spect to employer-provided benefits at-
tributable to average annual com-
pensation up to the integration level (a
‘‘base benefit, right, or feature’’). Al-
ternatively, an excess benefit, right, or
feature may be provided on different
terms than the base benefit, right, or
feature, if the terms used to determine
the base benefit, right, or feature
produce a benefit, right, or feature of
inherently equal or greater value than
the benefit, right, or feature that
would be produced under the terms
used to determine the excess benefit,
right, or feature.

(2) Offset plan. In the case of an offset
plan, each benefit, right, or feature
provided under the plan with respect to
employer-provided benefits before ap-
plication of the offset (a ‘‘gross benefit,
right, or feature’’) must be provided on
the same terms as those used to deter-
mine the offset applied to the gross
benefit, right, or feature. Alter-
natively, a gross benefit, right, or fea-
ture may be provided on different
terms from those used to determine the
offset applied to the gross benefit,
right, or feature, if the terms used to
determine the gross benefit, right, or
feature produce a benefit, right, or fea-
ture of inherently equal or greater
value than the benefit, right, or feature
that would be produced under the
terms used to determine the offset ap-
plied to the gross benefit, right, or fea-
ture. In addition, if benefits commence
before an employee’s normal retire-
ment age, the gross benefit percentage
under the plan must be reduced by a
number of percentage points that is
not less than the number of percentage
points by which the offset percentage
must be reduced, from normal retire-
ment age to the age at which benefits
commence, under the rules of para-
graph (e) of this section.

(3) Examples. The following examples
illustrate this paragraph (f). Unless
otherwise provided, the following facts
apply. The plan is noncontributory and
is the only plan ever maintained by the
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employer. The plan uses a normal re-
tirement age of 65 and contains no pro-
vision that would require a reduction
in the 0.75-percent factor under para-
graph (b)(2) or (b)(3) of this section. In
the case of a defined benefit excess
plan, the plan uses each employee’s
covered compensation as the integra-
tion level; in the case of an offset plan,
the plan uses each employee’s covered
compensation as the offset level and
provides that an employee’s final aver-
age compensation is limited to the em-
ployee’s average annual compensation.
Each example discusses the benefit for-
mula applicable to an employee who
has a social security retirement age of
65. All optional forms of benefit under
each plan are provided on the same
terms.

Example 1. Plan M is a defined benefit ex-
cess plan that provides a normal retirement
benefit of 1 percent of average annual com-
pensation up to the integration level, plus
1.65 percent of average annual compensation
above the integration level, for each year of
service up to 35. The plan provides an early
retirement benefit for any employee who ter-
minates employment at or after age 55 with
10 or more years of service. In determining
an employee’s early retirement, the 1.65 per-
cent excess benefit percentage is reduced in
accordance with the table in paragraph (e)(3)
of this section for a plan that uses a single
disparity factor of 0.65 percent for all em-
ployees at age 65. However, a larger reduc-
tion factor is applied to determine the base
benefit percentage at early retirement. The
plan violates this paragraph (f) because the
excess early retirement benefit is not pro-
vided on the same terms as the base early re-
tirement benefit, nor do the terms used to
determine the base early retirement benefit
produce an early retirement benefit of inher-
ently equal or greater value than the early
retirement benefit that would be produced
under the terms used to determine the excess
benefit, right, or feature.

Example 2. The facts are the same as in Ex-
ample 1 except that the plan determines the
early retirement benefit by applying the
same reduction factors under paragraph
(e)(3) of this section to the base and excess
benefit percentages. Furthermore, if an em-
ployee terminates employment at or after
age 55 with 30 or more years of service, the
plan provides that the base benefit percent-
age of 1 percent is not reduced. Although the
excess early retirement benefit is provided
on different terms than the base early retire-
ment benefit, the plan satisfies this para-
graph (f) because the terms used to deter-
mine the base early retirement benefit
produce an early retirement of inherently

equal or greater value than the early retire-
ment benefit that would be produced under
the terms used to determine the excess ben-
efit, right, or feature.

Example 3. Plan N is an offset plan that
provides a normal retirement benefit of 2
percent of average annual compensation,
minus 0.65 percent of final average com-
pensation up to the offset level, for each year
of service up to 35. In determining the quali-
fied joint and survivor (‘‘QJSA’’) form of the
normal retirement benefit, the plan applies a
factor of 80 percent to the gross benefit per-
centage and a factor of 100 percent to the off-
set percentage. Thus, the QJSA form is 1.6
percent of average annual compensation,
minus 0.65 percent of final average com-
pensation up to the offset level, for each year
of service up to 35. The plan violates this
paragraph (f) because the gross QJSA form is
not provided on the same terms as the terms
used to determine the offset applied to the
QJSA, nor does it produce a QJSA benefit
that is of inherently equal or greater value
than the QJSA benefit that would be pro-
duced under the terms used to determine the
offset under the plan.

Example 4. Plan O is a defined benefit ex-
cess plan that provides a normal retirement
benefit of 1 percent of average annual com-
pensation up to the integration level, plus
1.65 percent of average annual compensation
above the integration level, for each year of
service up to 35. The plan also provides a sin-
gle sum optional form of benefit determined
by applying a single interest rate and mor-
tality assumption to the entire normal re-
tirement benefit. The plan satisfies this
paragraph (f) because the excess optional
form is provided on the same terms as the
base optional form. The plan would also sat-
isfy this paragraph (f) if it used a lower in-
terest rate to determine the base optional
form than used to determine the excess op-
tional form because the lower interest rate
would produce an optional form of inher-
ently equal or greater value than the op-
tional form produced by using the same in-
terest rate.

Example 5. Plan R is a defined benefit ex-
cess plan that provides a normal retirement
benefit of 1 percent of average annual com-
pensation up to the integration level, plus
1.65 percent of average annual compensation
above the integration level, for each year of
service up to 35. If an employee continues to
work after normal retirement age, the plan
provides that the employee receives credit
for additional years of service up to the serv-
ice limit of 35. The plan also provides that
the disparity provided under the plan will in-
crease as permitted under paragraph (e) of
this section for benefits commencing after
social security retirement age. However, the
plan does not provide an increase in the base
benefit percentage to reflect the fact that
the employee has delayed commencement of
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benefits past normal retirement age. Thus,
for example, for an employee at age 68, the
plan provides a benefit of 1 percent of aver-
age annual compensation up to the integra-
tion level, plus 1.86 percent of average an-
nual compensation above the integration
level, for each year of service up to 35. The
plan violates this paragraph (f) because the
excess benefit provided for an employee after
normal retirement age is not provided on the
same terms as the base benefit, nor do the
terms used to determine the base benefit
produce a benefit of inherently equal or
greater value than the benefit that would be
produced under the terms used to determine
the excess benefit.

Example 6. Plan Q is an offset plan that
provides a normal retirement benefit of 2
percent of average annual compensation,
minus 0.65 percent of final average com-
pensation up to the offset level, for each year
of service up to 35. In accordance with para-
graph (e) of this section, the plan reduces the
offset percentage under the plan for early re-
tirement and provides a benefit at age 55 of
2 percent of average annual compensation,
minus 0.325 percent of final average com-
pensation up to the offset level, for each year
of service up to 35. However, the early retire-
ment benefit does not meet this paragraph
(f) because an employee’s gross benefit per-
centage is not reduced for early retirement.

Example 7. The facts are the same as in Ex-
ample 6 except that the plan reduces the
gross benefit percentage for early retirement
at age 55 to 1.675 percent. Because the gross
benefit percentage is reduced by 0.325 percent
(from 2.0 percent to 1.675 percent), the same
percentage point reduction made in the off-
set percentage (from 0.65 percent to 0.325 per-
cent), the early retirement benefit meets
this paragraph (f).

(g) No reductions in 0.75-percent factor
for ancillary benefits. For purposes of
applying the maximum excess allow-
ance or the maximum offset allowance
under paragraph (b)(2) or (3) of this sec-
tion, no reduction is made to the 0.75-
percent factor merely because the plan
provides disparity in qualified dis-
ability benefits (within the meaning of
section 411(a)(9)) or preretirement
death benefits and the relevant bene-
fits are payable before an employee’s
social security retirement age.

(h) Benefits attributable to employee
contributions not taken into account.
Benefits attributable to employee con-
tributions to a defined benefit plan are
not taken into account in determining
whether the disparity provided under a
defined benefit excess plan or an offset
plan exceeds the maximum permitted

disparity described in paragraph (b) of
this section. See § 1.401(a)(4)–6(b) for
methods of determining the employer-
provided benefit under a plan that in-
cludes employee contributions not al-
located to separate accounts (i.e., a
contributory DB plan), including
§ 1.401(a)(4)–6(b)(2)(iii)(B) for adjust-
ments to the base and excess benefit
percentages or the gross benefit per-
centage under a section 401(l) plan. If,
after adjustment, the employee’s base
benefit percentage or gross benefit per-
centage (whichever is applicable) is
less than zero, such percentage is
deemed to be zero for purposes of the
maximum excess allowance or max-
imum offset allowance under paragraph
(b)(2) or (3) of this section.

(i) Multiple integration levels [Re-
served]

(j) Additional rules. The Commissioner
may, in revenue rulings, notices or
other documents of general applica-
bility, prescribe additional rules as
may be necessary or appropriate to
carry out the purposes of this section,
including updated tables under para-
graphs (d) and (e) of this section pro-
viding for reductions in the 0.75-per-
cent factor in the maximum excess al-
lowance and in the maximum offset al-
lowance and rules in paragraph (h) of
this section for determining the por-
tion of an employee’s benefit attrib-
utable to employee contributions.

[T.D. 8359, 56 FR 47622, Sept. 19, 1991; 57 FR
10818, 10819, 10951, 10952, Mar. 31, 1992, as
amended by T.D. 8486, 58 FR 46832, Sept. 3,
1993]

§ 1.401(l)–4 Special rules for railroad
plans.

(a) In general. Section 401(l)(6) pro-
vides that, in the case of a plan main-
tained by a railroad employer that cov-
ers employees who are entitled to bene-
fits under the Railroad Retirement Act
of 1974, in determining whether such a
plan satisfies section 401(l), rules simi-
lar to the rules under section 401(l)
apply and such rules take into account
the employer-derived portion of tier 2
and supplemental annuity benefits pro-
vided under the railroad retirement
system. In general, for purposes of de-
termining whether a defined contribu-
tion plan or a defined benefit plan
maintained by a railroad employer and
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